China Merchants Bank Co., Ltd.
Standard Foreign Exchange Terms

These Standard Foreign Exchange Terms (“Terms”) apply to foreign exchange transactions between the New York Branch of China Merchants Bank Co., Ltd. (“CMB”) and any customer authorizing or requesting CMB to enter into a foreign exchange transaction (“FX Transaction”), whether spot, forward or non-deliverable forwards, as agent on behalf of customer (“Customer”).   CMB and Customer may enter into FX Transactions (neither being obligated to do so) for the purchase and sale of such quantities of such foreign exchange and at such prices, and for delivery on such settlement dates as the parties may agree, including those set forth in a Foreign Exchange Trade Authorization. 
CMB and Customer (i) agree that each FX Transaction shall be governed by these Terms and (ii) intend that these Terms shall be a “master agreement” as defined in 11 U.S.C. Section 101(53B)(C), as amended, and 12 U.S.C. Section 1821 (e)(8)(D)(vi), as amended. CMB and the Customer acknowledge that all FX Transactions are entered into in reliance upon the fact that the Terms, each FX Transaction and all amendments to any of such items constitute a single agreement between the parties. 
1. FX Transactions. Each FX Transaction obligates Customer to make a payment to CMB denominated in one currency and CMB to make a payment to Customer denominated in a different currency. An FX Transaction may also be a non-deliverable forward where CMB and Customer settle the difference between the non-deliverable forward price and the prevailing spot price on an agreed-upon notional amount. The date the FX Transaction is agreed to is the “Trade Date.” An FX Transaction which has a final settlement date (“Settlement Date”) of two business days or less after the Trade Date is a “Spot FX Transaction” and an FX Transaction which has a Settlement Date of more than two business days after the Trade Date is a “Forward FX Transaction.” 
FX Transactions are initiated by Customer providing an authorized instruction to CMB in the agreed-upon method, including by Foreign Exchange Trade Authorization or by recorded telephone call. CMB will confirm the FX Transaction in writing or by recorded telephone call. Customer acknowledges that, once an FX Transaction has been accepted by CMB, Customer may not terminate the FX Transaction without prior written approval from CMB. Customer shall not, and waives any right to, set off any obligation owed it by CMB against Customer’s payment obligations under these Terms. All payments by Customer shall be made without any deduction or withholding or on account of any tax or fee. 
Customer acknowledges that CMB may establish limits on the amount of FX Transactions that may be executed by Customer. The limits may establish both daily FX Transaction limits and total FX Transaction limits. Customer also acknowledges that the establishment of FX Transaction limits is in the sole discretion of CMB and that CMB may modify Customer FX Transaction limits at any time without providing any prior notice to Customer. 
2. 	Payment of FX Transaction. All FX Transactions between Customer and CMB shall be paid on the Settlement Date unless CMB agrees to receive payment on another agreed upon payment date. Such payment shall be in the form of finally settled and immediately available funds. Customer hereby authorizes CMB to debit Customer’s account on CMB’s books for the amount of Customer’s payment owing hereunder. Payment can also be made by Customer authorizing CMB to draw on Customer’s line of credit with CMB.
3. 	Events of Default. For the purposes of these Terms, the term “Event of Default” means the occurrence of any of the following: (i) Customer fails to have sufficient finally settled and immediately available funds in Customer’s Account or an adequate available line of credit under a credit agreement with CMB to satisfy any debit to be made by CMB on the Settlement Date to pay for any Customer obligation arising under these Terms; (ii) Customer shall commence a voluntary case or other proceeding seeking liquidation, reorganization or other relief with respect to itself or Customer’s debts under any bankruptcy, insolvency or similar law or seek the appointment of a trustee, receiver, liquidator, conservator, administrator, custodian or other similar official (each a “Custodian”) of Customer or any substantial part of Customer’s assets, or take any action to authorize any of the foregoing; (iii) an involuntary case or other proceeding shall be commenced against Customer seeking liquidation, reorganization or other relief with respect to Customer or its debts under any bankruptcy, insolvency or similar law or seeking the appointment of a Custodian of Customer or any substantial part of Customer’s assets; (iv) Customer is bankrupt or insolvent; (v) Customer shall otherwise be unable to pay Customer’s debts as they become due; (vi) Customer defaults under any other obligation of Customer to China Merchants Bank Co. Ltd., including any of its branches, or any subsidiary or affiliate of China Merchants Bank Co. Ltd., or Customer defaults under any other agreement with China Merchants Bank Co. Ltd., any of its branches, subsidiaries or affiliates involving the extension of credit or banking facilities under which Customer may be obligated as borrower or guarantor if such default consists of the failure to pay any obligation when due or gives the holder of the obligation the right to accelerate the obligation; (vii) the failure by Customer to give adequate assurances of Customer’s ability to perform any of its obligations under these Terms within two (2) business days of a written request to do so when CMB has reasonable grounds for insecurity, (viii) Customer or any Custodian acting on behalf of Customer shall disaffirm or repudiate any FX Transaction; or (ix) Customer breaches any term, condition or representation in these Terms. 
4. 	Remedies. If an Event of Default has occurred and is continuing, CMB may, but is not required to, terminate and close-out all outstanding FX Transactions with Customer in the manner set forth below. If an Event of Default has occurred and is continuing, CMB may suspend the performance of its obligations under these Terms and all FX Transactions (including suspension of CMB payments to Customer). In addition, during the pendency of a reasonable request to Customer for adequate assurances of its ability to perform its obligations hereunder, CMB may, at its election and without penalty, suspend any obligation of CMB to perform hereunder. 
Termination and close-out of outstanding FX Transactions shall be effected by CMB selling at current market rates amounts of foreign exchange purchased in connection with any outstanding FX Transaction under these Terms by Customer, and CMB purchasing at current market rates amounts of foreign exchange sold in connection with any outstanding FX Transaction under these Terms by Customer. If the close-out of an FX Transaction results in a gain or loss which is not in U.S. Dollars, such amount shall be converted into U.S. Dollars at current market rates. All amounts resulting from the close-out of FX Transactions shall be netted and/or aggregated to arrive at a net amount. The net amount due to either CMB or Customer as a result of termination and close-out shall be due and payable in full on the business day following the close-out day and, if not so paid, shall bear interest at CMB’s prime rate plus 5%. CMB’s right to terminate and close-out FX Transactions shall be in addition to, and not in limitation or exclusion of, any other rights which CMB may have (whether by these Terms, operation of law or otherwise), and CMB shall have a general right to set off against any payment due Customer hereunder for all amounts owed by Customer to CMB hereunder or under any agreement with CMB. Customer and CMB agree that the amounts recoverable under this paragraph are a reasonable pre-estimate of loss and not a penalty. Such amounts are payable for the loss of bargain and the loss of protection against future risk, and except for interest as provided for herein, neither party will be entitled to recover any additional damages as a consequence of such losses. CMB’s liquidation of currency futures, currency purchased and sold, or currency reserved for purpose of completing an FX Transaction shall be deemed reasonable and at current market rates if completed in CMB’s customary practice. 
5. 	Representations. In connection with these Terms and each FX Transaction under these Terms, Customer in requesting an FX Transaction represents and acknowledges to CMB that: 
a) 	Customer is entering into these Terms and each FX Transaction for the purpose of managing its borrowings or investments, hedging its underlying assets or liabilities or in connection with a line of business, and not for purposes of speculation. 
b) 	Customer is acting for its own account and has made its own independent decisions to be subject to these Terms and each FX Transaction and as to whether these Terms and each FX Transaction is appropriate or proper for it based upon its own judgment and upon advice from such advisors as it has deemed necessary. It is not relying on any communication (written or oral) of CMB as investment advice or a recommendation to be subject to these Terms and each FX Transaction, it being understood that information and explanations related to the terms and conditions of these Terms and each FX Transaction shall not be considered investment advice or a recommendation to enter in these Terms and each FX Transaction. No communication (written or oral) received from CMB shall be deemed to be an assurance or a guarantee as to the expected results of these Terms and any FX Transaction. 
c) 	Customer is capable of assessing the merits of and understands (on its own behalf or through independent professional advice) and accepts the terms, conditions and risks of these Terms and each FX Transaction. Customer is capable of assuming and assumes the risks of these Terms and each FX Transaction. 
d) 	CMB is not acting as a fiduciary of or an adviser to Customer in respect to these Terms and each FX Transaction. 
e)	Customer is authorized to enter into this Terms and each FX Transaction, and such actions do not violate any law, regulation or contract to which Customer is subject. 
6. 	Miscellaneous. In the event of a conflict, inconsistency or ambiguity between the provisions of these Terms, the terms of a Foreign Exchange Trade Authorization and a FX Transaction, the provisions of these Terms will prevail. Nothing contained in these Terms obligates either CMB or Customer to enter into any particular FX Transaction. Customer agrees to pay on demand all costs and expenses, including but not limited to fees and expenses of legal counsel including allocated charges of in-house counsel and disbursements, incurred by CMB with respect to the enforcement of these Terms or any FX Transaction. 
7. 	Fees. CMB will charge a fee for each FX Transaction which may be included as a markup in the FX Transaction. 
8. 	Governing Law; Dispute Settlement. THESE TERMS SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES EXCEPT SECTIONS 5-1401 AND 5-1402 OF THE NEW YORK GENERAL OBLIGATIONS LAW. If at any time there shall be a dispute, controversy or claim arising out of or related to these Terms, such shall be decided by arbitration administered by and in accordance with Commercial Arbitration Rules of the American Arbitration Association then in effect and shall be held in New York City. The award rendered by the arbitrator(s) shall be binding, and the judgment may be entered upon Customer by any court having jurisdiction thereof. The arbitrator(s) shall award reasonable attorneys’ fees and costs to the prevailing party in any arbitration. 
	Customer acknowledges that these Terms and each FX Transaction are the final expression of these Terms between CMB and Customer with respect to the subject matter hereof and may not be contradicted by evidence of any alleged oral Terms. 
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